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In the Court of Appeals of the District of Columbia. 


No. 2034. 

Hubert J. Strung, Appellant, 

iw. 

Rufus E. Andrus. 


a Supreme Court of the District of Columbiu. 

At Law. No. 50585. 

Hubert J. Strung, Plaintiff, 

V8. 

Rufus E. Andrus, Defendant. 

United States uf America, 

District of Columbia, 88: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of W ashington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings bad in the above entitled cause, to wit: 


1 Bill of Particulars, &c. 

Filed May *21, 1908. 

In Justice’s Court of the District of Columbia, Sub-District No. —. 

No. 50585. 

Hubert J. Strung 

V8. 

Rufus E. Andrus. 

The Plaintiff sues the defendant for that the defendant on the 
15th day of March, 1904, executed and delivered, for value, to 
plaintiff a promissory note, dated on said day, for One Hundred 
ami Fifteen (115) dollars, payable on demand, with interest at six 
j*»r cent, per annum; and an attorney’s fee of ten (10) dollars in 
case payment was not made and suit was instituted; and by a promise 
in writing made on the 15th day of April, 1905, said defendant 
again promised to pay said note. 

1—2034a 
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Plaintiff claims $125.00 
15, 1904, and costs. 


'.villi interest on $115.00 from March 

J. H. ADRIAANS, 
Attorney for Plaintiff. 


Plaintiff’* Affidavit. 


Robert J. Strong, being duly sworn deposes and says, that he is a 
citizen of the United States, resident of the District of Colum- 

2 bia; that he is the owner and holder of a promissory note 
executed by Rufus E. Andros, defendant herein, and de¬ 
livered to plaintiff for value by said Andros; that said note was 
executed on the 15th day of March, 1904, payable by said Andros 
to plaintiff on demand, with interest thereon at six per centum per 
annum; and an attorney’s fee of ten dollars if payment was not made 
at maturity and suit was instituted thereon; that neither the whole, 
nor any part, of said One Hundred and Fifteen (115) dollars has 
been paid by said defendant, although demand therefor has often 
been made of him, and the whole of said sum of One Hundred and 
Fifteen (115) dollars, exclusive of all setoffs and just grounds of 
defense, is now due and payable by said defendant to plaintiff; that 
a promise in writing to pay said amount by defendant to plaintiff 
was made on the 15th day of April, 1905; that there is now due to 
plaintiff by defendant, and hereby claimed, the full sum of One 
Hundred and Twenty-five (125) dollars, with interest on One 
Hundred and Fifteen (115) dollars thereof from March 15, 1904, 
and costs; and that plaintiff is entitled to the judgment of this 
Court for said amount. 

ROBT. J. STRONG. 

Subscribed and sworn to before me, this 5th dav of March, 1908. 
[seal ] J. THOMAS SOtHORON, 

X at ary Public. 

3 Summons. 

Issued March 7, 1908. 

In Justice’s Court of the District of Columbia. 

50585. No. 13575. 

Robert J. Strong, Plaintiff, 

V8. 

Rufus E. Andros, Defendant. 

The President of the United States to the defendant, Rufus J. 

Andros, Greeting 

You are hereby summoned to appear in this Court on the 17" 
day of March, A. D. 1908, at 11 o’clock A. M., to answer the plain¬ 
tiff’s suit against you for $125, and interest. 

Given under my hand and seal this 7 dav of March, A. I). 1908. 

SAM’L C. MILLS, [seal.] 
Justice of the Peace. 
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(Endorsed.) 

Washington, D. C., April 14, 1908. 
Parties appear issue joined trial had 

Judgment for Defendant on statute of limitation pleas. Plain¬ 
tiff to pay cost. 

SAM’L C. MILLS, J. P. 

April 15.—Motion of Plaintiff’s counsel to reopen the case and 
grant a new trial. April 17—case reopened by the Court 
4 and set for trial May 1, 1908, at 1 P. M. 


May 1, 1908. 

Parties appeared, issue joined ami trial had case held open under 
advisement by the Court May 5, 1908. Judgment in favor of Plain¬ 
tiff for the sum of $100.00 on interest from March 15, 1904, and 
$10 counsel fee, with cost $9.75. 

S. C. MILLS, J. P. 


Marshal'8 Return. 

Washington, D. C., M’eh 10, 1908. 
Summoned as within directed. 

AULICK PALMER, 

U. S. Marshal, 

By CARLIN S. ESKRIDGE, 

Deputjf Marshal. 


Affidavit of Rufus E. Andros. 

Filed May 21, 1908. 

In Justice’s Court of the District of Columbia, Sub-District No. 2. 

No. 50585. 

Robert J. Strong 

v. 

Rufus E. Andros. 

District of Columbia, ss: 

Rufus E. Andros, being first duly sworn, says upon his 
5 oath as follows: 

I am the defendant named in the above entitled suit 
wherein Robert J. Strong is named as plaintiff. The consideration 
for the note mentioned in the plaintiff’s affidavit filed in said suit 
was $100 then loaned to me. For $15 of said note there was no 
consideration whatsoever but the said amount of $15. was usurious 
and unlawfully included in said note. The said suit was brought 
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after three veal’s from the time v.lien the right to maintain the 
same accrued. 

I deny so much of the plaintiff s said affidavit as alleges that I 
promised in writing dated April 15, 1005, to pay said note. I have 
no recollection of making any promise or statement in writing con¬ 
cerning the indebtedness alleged by the plaintiff and 1 am advised 
by counsel that if the plaintiff had in his possession any such writ¬ 
ing signed by me he should have set forth a copy thereof as part of 
his affidavit. T therefore claim as a defense to a portion of the 
amount claimed in said suit, to wit, the said sum of $15 and all 
interest, the benefit of the statute concerning usury and as to the 
whole and everv part of the amount claimed in said suit I claim 
as a defense the benefit of the Statute of Limitations. 

By reason of the premises 1 have a just defense to the plaintiff’s 
claim and everv part thereof. 

RUFUS E. ANDROS. 

Subscribed and sworn to before me this 25 dav of March, 1908. 

SAM’L C. MILLS, P. 


Memorandum. 

Appeal from Justice of the Peace docketed in the Supreme Court 
of the District of Columbia May 21. 1908. 


Supreme Court of the District of Columbia. 

Wednesday, March 24, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

Before Judge Anderson. 

No. 50585. At Law. 

Robert J. Strong, Plaintiff, 

V8. 

Rufus E. Andros, Deft. 

Come now the parties hereto by their respective attorneys of record 
and a jury of good and lawful men of this District, to wit: Geo. M. 
Slye, James J. Roach, Edgar G. Leaplev, Harry D. Nash, Joseph H. 
Lee. Clifford V. Sparrow. Norman H. Pyles, John X. Phillips, Geo. 
Dietz. Levin C. Handy, Lemuel Barnes and John G. Horning, who 

are dulv sworn to well and truly trv the matters of difference herein 

• •/ • 

between plaintiff and defendant and the case is given them in charge, 
the parties elect to take a special verdict: whereupon, the jury upon 
their oath say “if the Court determine that the alleged new promise, 
viz: the affidavit of defendant executed April 15", 1905, is sufficient 
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in law, then our verdict is for plaintiff for One Hundred and 

7 Ten Dollars ($110.00) with interest on $100.00 from March 
15th, 1904, the amount claimed, hut if the Court determine 

that tlie alleged new promise is insufficient our verdict is for defend¬ 
ant.” 

Friday, April 2d, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice presiding. 

******* 

Before Judge Anderson. 

No. 50585. At Law. 

Robert J. Strong, Plaintiff, 

V9. 

Rufus E. Andros, Defendant. 

Now comes on for consideration the Special Verdict of the jury, 
rendered herein; whereupon, the Court orders that judgment on said 
verdict he entered in favor of the defendant herein. Wherefore, it 
is considered and adjudged, that the plaintiff herein take nothing by 
thi* action, that the defendant go hereof without day, he for nothing 
held and recover of plaintiff his costs of defense to he taxed by the 
clerk, and have execution thereof. 

From the aforeging the plaintiff hv his attorney in open Court 
notes an appeal to the Court of Appeals, whereupon, the penalty of 
a bond for costs is fixed in the sum of One Hundred Dollars. 

8 Memorandum. 

April 7. 1909.—Appeal bond approved and filed. 

Supreme Court of the District of Columbia 

Monday, April 5th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

******* 

Before Judge Anderson. 

No. 50585. At Law. 

Robert J. Strong, Plaintiff. 

V9. 

Rufus E. Andros, Defendant. 

Ordered; that this term be, and the same is hereby prolop^d 
thirty-eight days within which to settle the Bill of Exceptions herein. 




G 


ROBERT J. STRONG VS. RUFUS E. ANDROS. 


Friday, April 1 6th,, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 

baugh, Chief Justice, presiding. 

******* 

Before Judge Anderson. 

No. 50585. At Law. 

Robert J. Strong, Pl’ff, 

VS. 

Rufus E. Andros, Deft. 

Conies now the plaintiff by his attorney and presenting the 

9 Bill of Exceptions herein to the Court, prays that the same be 
signed and made of record nunc pro tunc. 

Memorandum. 

May 13. 1909.—Time in which to file Transcript of Record in 
Court of Appeals extended lo, and including, June 15th, 1909. 

Supreme Court of the District of Columbia. 

Monday, May 24th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh. Chief Justice presiding. 

******* 

By Judge Anderson. 

No. 50585. At Law. 

Robert J. Strong, Plaintiff, 
vs. 

Rufus E. Andros, Deft. 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause, hereby orders the same of record nunc pro 
tunc. 

10 Bill of Exceptions. 

Filed May 24, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50585. 

Robert J. Strong, Plaintiff, 
vs. 

Rufus E. Andros, Defendant. 

B<* it remembered that at the trial of this cause on the 24th day of 
March. 1909, before the Honorable Thomas II. Anderson, one of the 
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Associate Justices of this Court, and a jury, the testimony was ad¬ 
duced and proceedings had as follows: 

Anne W. Woodbridge, sworn as a witness on behalf of the plain¬ 
tiff, testified that on or about March 15, 1904 she requested plaintiff 
to make a loan of money to defendant, and then endorsed a note in 
blank for that purpose; that she was not present at the execution 
thereof by the defendant; that she did not see any money paid by 
plaintiff to defendant, on account thereof; that defendant subse¬ 
quently admitted to her receipt of money from plaintiff at delivery 
of said note, but that defendant did not state the amount so received. 

Robert J. Strong, the plaintiff, sworn in his own behalf, testified 
as follows: That he was requested by the preceding witness to 
11 loan money to defendant, and required as a condition pre¬ 
cedent, that she endorse said note; that she did so in blank; 
that thereupon witness prejmred the note, which is as follows: 

“$115. Washington, D. C., M’eh 15, 1904. 

On demand after date I promise to pay to the order of Rob’t J. 
Strong One Hundred and Fifteen Dollars, at Room 402 Stewart 
Building, comer 0th and D Streets, Northwest. 

Value received, with interest at 0 per cent, per annum; and an 
attorney’s fee of ten dollars in event payment of this note shall not 
be made at maturity, and suit shall be instituted thereon. 

Emploved at —, Auditor for the War Dep’t. 

R. E. ANDROS, 
Address, Winder Bldg” 


That the following endorsements appear on said note. 


“Demand, protest and notice waived by each of the undersigned 
endorsers. 


ANNE W. WOODBRIDGE, 
Address, The ] r ictoria, Employed at Winder Building. 

THOMAS M. FIELDS, 

Address, 317 4*/2 St. N. WAtt’y at Law.” 


That witness gave defendant value for said note as follows: on 
three separate occasions, twenty, thirty and fifty dollars in cash; that 
fourteen dollars was due on a previous account between the 
12 same parties; that one dollar was given bv witness* wife, in 
his presence, to defendant. That Defendant agreed to repay 
this loan in five equal instalments April 15, May 15, June 15, July 
15 and August 15, 1904; that plaintiff made frequent, fruitless, per¬ 
sonal demands on defendant to repay this loan. That on April 10, 
1905 witness mailed a complaint to the Secretary of the Treasury, 
where defendant was then employed, concerning defendant’s failure 
to pay said note; that thereafter he received a copy of a correspond¬ 
ence conducted by said Department with plaintiff and defendant. 
Plaintiff also testified that he instituted suit on said note on March 
7, 1903 before a Justice of the Peace. 
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Samtei. IT. Marks was sworn aa a witness on behalf of plaintiff 
and testified that he was employed in the office of the Chief Clerk of 
the Treasury Department, and in response to a Huh/urtw Auers tecum, 
had then in his possession the original correspondence on the above 
subject taken from the files of the Treasury Department which the 
plaintiff then offered in evidence, to which, and to every part of such 
correspondence, the defendant by bis attorney then duly objected, 
upon the grounds then stated by him and hereinafter set forth, but 
the Court admitted the correspondence in evidence, subject to such 
objection, which correspondence is as follows: 


Washington, D. C., April 10, 1905. 
lion. Secretary of the Treasury, Washington, D. C. 

Sir: On March 15, 1904. one R. E. Andros, an employee 
13 in your Department, called at my office and upon the rep¬ 
resentation that he was “under obligations to meet a financial 
engagement, and unless able to do so he would undoubtedly lose his 
job in your Department’' and upon his urgent appeals for said loan 
and promise to meet payment of same promptly when due, I loaned 
him the sum of one hundred and fifteen dollars ($115.00) payable 
to me on demand for which he gave me his promissory note bearing 
*y t interest per annum, endorsed by Mrs. A. W. \\ oodbridge, a 
clerk in your employ and one Thomas M. Fields, at that time an At¬ 
torney at Law at 317 Four and a Half St. N. W., this city. 

There is no usury connected with this note, said Andros receiving 
tlie amount indicated. In support of my statement I herewith sub¬ 
mit the affidavit of Mrs. A. W. Woodbridge. 

Shortly after securing this money from me, Mr. Andros resigned 
his position in your Department, and left the City for parts un¬ 
known. leaving behind him a most unsavory reputation, and I was 
afterwards informed, that at the time he was negotiating the loan 
from me, that it was his intention to resign. 

No part or portion of said loan has been paid to me, and from the 
time said loan was secured, up to and including the 1st inst., I had 
no knowledge of the whereabouts of said Andros; on said date I was 
informed that lie was reinstated in your Department, and on the 4" 
inst., I called to see him personally for an explanation, and 
14 in the course of conversation told him what T had been in¬ 
formed regarding his intention of leaving the City at the time 
he made the loan: he at once assumed the “offended air,” would make 
me no promise as to payment of his debt, but with a lofy wave of the 
hand, bade me do my liest in the way of collecting the amount owing 
me. I immediately interviewed Mr. Hills, the Chief Clerk, and this 
letter to you D upon his advice, and is for the purpose of ascertain¬ 
ing what course to pursue in order to collect said money due and 
oAing to me. 

Will you kindly advise me, and greatly oblige, 

Yours respectfully, ROB’T J. STRONG. 
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District of Columbia, 

Washington, ss: 

Personally appeared before me a Notary Public in and for the 
above named District and City, A. W. Woodbridge, who first being 
duly sworn deposes and says that she is the identical person whose 
name appears together with one Thomas M. Fields as endorsers on a 
certain promissory note executed by one R. E. Andros for one hun¬ 
dred and fifteen dollars ($115.00) dated March 15, 1904 payable on 
demand to the order of Rob’t J. Strong and bearing interest at the 
rate of 6% per annum. 

That she was present when said loan was negotiated by said 
15 Andros and that no usury is involved in said note, he, the 
said Andros, receiving the full amount of said loan, i. e. 
$115.00 from said Rob’t J. Strong. 

A. W. WOODBRIDGE. 

Sworn to and subscribed before me this 10th dav of April, 1905. 

CHAS. R, MORRIS, 

Notarjf Public for Washington, D. C. 

Treasury Department, 

Office of the Secretary, 
Washington, .4pr?7 21. 1905. 

Mr. Robert .T. Strong. 401 Stewart Building, Washington D. C. 

Dear Sir: Referring to your letter of the 10th instant, present¬ 
ing a claim, in the sum of $115.00 against Mr. Rufus E. Andros, an 
employe of this Department, you are informed that the matter has 
been brought to Mr. Andros’ attention, and there are enclosed here¬ 
with, for your information, copies of a statement and affidavit made 
by him in reference to the subject. 

Respectfully, W. H. HILLS, 

Chief Clerk. 

10 Endorsements on letter of Robert J. Strong, dated April 

10, 1905, relative to indebtedness of R. E. Andros: 

Treasury Department. 

Office of the Secretary, April 12. 1905. 

Respectfully referred to the Comptroller of the Currency, for 
investigation and report. The return of these papers is requested, 
with a written statement from Mr. Andros relative to the within men¬ 
tioned indebtedness. 

W. H. HILLS, 

Chief Clerk. 

Respectfully referred to Mr. R. E. Andros, with request for a writ¬ 
ten replv. 

T. P. KANE, 

Deputy Comptroller. 

2—2034a - * 
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Treasury Department, 

Office of Comp. Currency, April 14, 1905. 

Respectfully returned to the Deputy Comptroller of the Currency, 
with the statement that the within named Robert J. Strong is a 
professional lender and charge* 5'/ per month on all money loaned. 
The face of the note reads “at 6% per annum hut in addition to the 
6% per annum the interest is computed at 5% per month and either 
added to, or deducted from, the face of the note. In this particular 
case it was added to face, making $115. The statement con- 
17 tained herein regarding usury is false. T have borrowed 
various sums from Strong for which I paid 5% per month. 
I cannot consider the payment of this money at the present time. 
Respectfully, R. E. ANDROS'. 


Treasury Department, 

Office of the Secretary, April 14, 1905. 

Respectfully returned to the Comptroller of the Currency, with 
the request that Mr. Andros he required to submit a definite state¬ 
ment as to the amount he will pay each month in liquidation of 
the within claim of $115.00. 

The affidavit of Mrs. Woodhridge is more acceptable to the De¬ 
partment than Mr. Andros’ unsupported statement that usury is in¬ 
volved in the transaction. 

The return of these paj>ers is also requested. 

W. II. HILLS, 

Chief Clerk. 


Treasury Department, 

Office of Comptroller of the Currency, 

April 15, 1905. 

Respectfully returned to Chief Clerk, calling attention to within 
affidavit of R. E. Andros. 

18 District of Columbia, 

Personally appeared before me, a Notary Public, in and for the 
District aforesaid, Rufus E. Andros, who being duly sworn savs 
that he has borrowed various sums of money aggregating between 
three and four hundred dollars from one Robert J. Strong, of Wash¬ 
ington. D. C.. for which the rate of 5'/ per month was charged; 
that the note of $115 on which the names of Thomas M. Fields and 
A. W. Woodhridge appear together as endorsers is a note of that 
class. That said Andros received only $100 which was to be paid 
in three monthly instalments. For the use of this money for three 
months he was charged by said Strong the sum of $15, making the 
face of the note $115. 

That he has just been reinstated in the Treasury De|*irtment and 
is not in a position at present to pay any part of the $100. but that 
when he becomes better settled he will make an effort to pay small 
monthlv instalments on the $100 until the debt has been liquidated. 

R. E. ANDROS. 
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Sworn to and subscribed before me this 15" day of April, 1905. 

JAMES N. FITZPATRICK, 

Notary Public. 

Defendant, by his counsel, at .and before the admission of said 
correspondence in evidence, and at the time of his objection 

19 thereto as aforesaid, stated the grounds of such objections as 
follows: 

1st. That the correspondence, and defendant’s affidavit (a part 
thereof) contained no promise or acknowledgment by the defendant 
to the plaintiff, or to his agent, or to any one in privity with plain¬ 
tiff touching said note; 

2nd. That the same contained no sufficient matter to take the 
case out of the Statute of Limitations, which had been duly pleaded 
by defendant ; 

3rd. That the same was irrelevant, incompetent and inadmissible; 

4th. That said affidavit of April 15, 1905, and defendant’s report 
of April 14. 1905, were privileged communications made by him to 
and at the request of his official superior artd not to or for the use 
of the plaintiff. Defendant also then objected that as plaintiff relied 
on defendant’s affidavit as a new promise, to take the case out of the 
Statute of Limitations, and said affidavit only admitted One Hun¬ 
dred Dollars to be due by defendant to plaintiff; the verdict for plain¬ 
tiff. if any, could not exceed that amount; in which objection plain¬ 
tiff acquiesced. 

No evidence was offered on behalf of the defendant; and the fore¬ 
going was all the evidence. 

Whereupon the Court instructed the jury to return a special ver¬ 
dict, which was accordingly done as follows: 

“If the Court determine that the alleged new promise, viz: the 
affidavit of defendant executed April 15, 1905, is sufficient 

20 in law, then our verdict is for plaintiff for One Hundred and 
Ten (110) Dollars with interest on One Hundred (100) Dol¬ 
lars from March 15, 1904, the amount claimed, but if the Court 
determine that the alleged new promise is insufficient our verdict is 
for defendant.” 

Thereafter, on the 2nd dav of April. 1909, after hearing further 
argument by counsel for said parties, the Court entered judgment 
upon said verdict for defendant, to which ruling the plaintiff on 
April 5, 1909, excepted, and a<ks the Court now for then to sign and 
seal this, his bill of exceptions. 

Wherefore the Court now for then signs and seals this Bill of 
exceptions; and orders the same of record herein this 24th day of 
Mav, 1909. 

THOS. H. ANDERSON, 

Justice Supreme Court, D. C. 
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Directions to Clerk for Preparation of Transcript of Record. 

Filed June 1, 1909. 

In (he Supreme Court of (he District of Columbia. 

At Law. No. 50585. 


Robert J. Strong, Plaintiff, 

v. 

Rufus E. Andros, Defendant. 

The Clerk will please prepare the transcript of record on appeal, 
to he filed in the Court of Appeals, including therein the following, 
viz: 

21 1. Plaintiff’s hill of particulars and affidavit therewith. 

2. Defendant’s affidavit. 

8. Summons issued bv Justice of the Peace S. C. Mills and his 
endorsements thereon. 

4. Docket entry showing appeal docketed in this court. 

5. Special verdict, . 

0. Judgment, 

7. Memo, showing filing of l>ond on this appeal and extensions of 
time for filing transcript in Court of Appeals D. C. 

8. Bill of Exceptions. 

9. This order. J. II. ADRIAANS, 

Attorney for Plaintiff. 


The foregoing is satisfaetorv to the defendant, 

LORENZO A. BAILEY, 

Attomei/ for Defendant. 

May 27. 1909. 


22 Supreme Court of the District of Columbia. 

United States of America, 

District of Colurn bin, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numl>ered from 1 to 
21, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 50585 at Law, wherein 
Rol>ert. J. Strong is Plaintiff and Rufus E. Andros is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 
tbe seal of said Court, at the City of Washington, in said District, 
this 9th day of June, A. I). 1909. 

['Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clark. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2084. Robert J. Strong, appellant, rs. Rufus E. Andros. Court of 
Appeals, District of Columbia. Filed Jun- 10, 1909. Henry W. 
Hodges, clerk. 
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Rnr> E. A\*dro>. 


BRIEF OF APPELLANT. 


J. !!. ADR1A W'S. 

. Itior, r\ t\>r . //’/v’.’.mL 


WH.AENS. 1 ITH ft E 



IN THE 


Coart of Appeals of the District of Colombia 

October Term, 1909 . 


Robert J. Strong, Appellant, 
vs. 

Rufus E. Andros. 


L No. 2034 . 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 

About March 15 , 1904 , appellant and appellee had a loan 
transaction evidenced by the execution and delivery on said 
date by the latter to the former of a promissory note (Rec., 
p. 7 ). Appellant testified at the trial that he gave appellee 
full value for said note, while appellee did not testify at all. 
At the time of the loan appellee was employed in the Treas¬ 
ury Department, but shortly thereafter became detached 
from that service, and appellant was then unable to locate 
appellee. In April, 1905 , appellant ascertained that appellee 
had been restored to that Department, but a personal inter¬ 
view between the parties proved fruitless. Thereupon ap¬ 
pellant on April 10 , 1905 , sent a letter (Rec., p. 8 ) to the 
Secretary of the Treasury on the subject, enclosing there¬ 
with the affidavit of witness Woodbridge (Rec., p. 9 ). This 
letter was referred on April 12 , 1905 , to appellee for reply 
(Rec., p. 9 ). Appellee replied in a statement dated April 
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14 , I9°5 (Rec., p. io). This reply being regarded as un¬ 
satisfactory to the Department, the matter was re-referred 
to appellee on April 14 , 1905 (Rec., p. 10 ). Thereupon ap¬ 
pellee made an affidavit on the subject on April 15 , 1905 
(Rec., pp. 10 , 11 ). On April 21 , 1905 , a copy of this cor¬ 
respondence between the Department and appellee was 
transmitted by the Department to appellant (Rec., p. 9 ). 
The promise contained in the affidavit of April 15 , 1905 , 
being unredeemed, appellant instituted suit on the note, 
under the 16 th rule of Justices of the Peace (Rec., p. 2 ), on 
the 7 th day of March, 1908 (Rec., p. 2 ). Upon the inter¬ 
position of the plea of the statute of limitations in an affi¬ 
davit of defense (Rec., pp. 3 , 4 ), there was judgment for 
defendant, on that plea, April 14 , 1908 (Rec., p. 3 ). On 
April 15 , 1908 , motion was filed by plaintiff to reopen the 
case, which was granted on April 17 , 1908 , and new trial 
set for May 1 , 1908 (Rec., p. 3 ). Upon the new trial there 
was judgment for plaintiff (Rec., p. 3 ). Defendant ap¬ 
pealed to the Supreme Court, D. C. On March 24 , 1909 , the 
parties appeared in said court and a jury was sworn to try 
the issues (Rec., p. 4 ), resulting in a Special Verdict (Rec., 
pp. 4 , 5 ). On April 2 , 1909 , judgment was rendered on the 
Special Verdict for defendant, and plaintiff appealed to this 
court (Rec., p. 5 ). The Bill of Exceptions (Rec., pp. 6 - 11 ) 
gives further details as to the matter. 

ASSIGNMENT OF ERRORS. 

1 . The court below erred in entering judgment, on the 

Special Verdict, for appellee. 

2 . The court below erred in holding that the acknowledg¬ 

ment or promise of appellee was insufficient to take 
the case out of the statute. 
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3 . The court below erred in holding that a new promise, 

to remove the bar of the statute, must be made to 
the appellant directly. 

4 . The court below erred in holding that the Department 

was not, pro hac vice , agent of the appellant. 

ARGUMENT. 

Section 1271 Code, so far as pertinent to the case at bar, 
provides: 

“In actions of debt upon the case grounded upon any 
simple contract, no acknowledgment or promise by 
words only shall be deemed sufficient evidence of a new 
or continuing contract whereby to take any case out of 
the operation of the statute of limitations or to deprive 
any party of the benefit thereof unless such acknowl¬ 
edgment or promise shall be made or contained by or in 
. some writing to be signed by the party chargeable 
thereby.” 

The statute therefore prescribes three tests that determine 
whether any particular obligation is barred by the statute. 
These tests are: 1 . An acknowledgment or promise; 2 . 
That such acknowledgment or promise shall be made or con¬ 
tained in some writing; 3 . That such writing shall be 
signed by the party chargeable thereby. It is submitted that 
any offer answering all three of these tests bars the statute; 
an offer not answering all of these tests continues barred by 
the statute. 

In the case at bar the court below entered judgment on 
the Special Verdict for appellee for two reasons: 1 st. Be¬ 
cause the words used in the writing of April 15 , 1905 (Rec., 
p. 10 ) were insufficient as a promise or acknowledgment, 
within Section 1271 Code; 2 nd. Because the writing in 
question was not addressed to appellant. 
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These points of the court below may be considered in that 
order, ist. The words used by appellee are as follows: 

“That he has just been reinstated in the Treasury 
Department and is not in a position at present to pay 
any part of the $ 100 , but that when he becomes better 
settled he will make an effort to pay small monthly 
installments on the $100 until the debt has been liqui¬ 
dated.’' (Rec., p. io.) 

The effect of a new promise being to start the statute of 
limitations anew (Emerson vs. Mills, 83 Tex., 385 ; Stoker 
vs. Patton, 35 S. W. R., 64 ), it becomes essential to weigh 
judicially the words or conduct relied on, in the light of 
previous pertinent adjudications, in order to determine 
whether the offer is sufficient or otherwise. The Federal 
courts have held as follows on this subject: 

“The acknowledgment must go to the fact that it is 
still due.” 

Clementson vs. Williamson ( 1814 ) 8 Cranch (U. 
S.) 72 . 

“An acknowledgment must be unqualified and un¬ 
conditional.” 

Wetzell vs. Buzzard ( 1826 ) II Wheaton, 309 . 

“Such acknowledgment ought to contain an unquali¬ 
fied and direct admission of a present subsisting debt, 
which the party is liable and willing to pay.” 

Bell vs. Morrison ( 1828 ) 1 Peter, 351 , 362 . 

“The principle clearly to be deduced from the de¬ 
cisions of this court on the statute of limitations is, 
that in addition to the admission of a present subsisting 
debt, there must be either an express promise to pay, 
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or circumstances from which an implied promise may 
fairly be presumed.” 

Moore vs. Bank ( 1832 ), 6 Peter, 86 ; S. C. 3 , Cr. 

C. C., 663 . 

“We think you will run no risk in that time as the 
property would be worth more than the amount due 
you, if the building were to burn down—is an acknowl¬ 
edgment of the debt within the requirements of the 
Mississippi statute of limitations.” 

Walsh vs. Mayer ( 1884 ) III U. S., 31 , 35 . 

“An acknowledgment cannot be regarded as an ad¬ 
mission of indebtedness where the accompanying cir¬ 
cumstances are such as to repel that inference or to 
leave it in doubt whether the party intended to prolong 
the time of legal limitation.” 

Fort Scott vs. Hickman ( 1884 ) 112 U. S., 150 . 


“The pledging of a claim against the government, as 
security for the payment of a note secured by mort¬ 
gage, is insufficient to remove the bar of the statute of 
limitations.” 

Shepherd vs. Thompson ( 1887 ) 122 U. S., 231 ; 

S. C., 1 Mackey, 38 . 


“A promise to pay when able will take the case out of 
the statute of limitations, without proof that the de¬ 
fendant has since been able to pay the debt.” 

Davis vs. Van Zandt ( 1820 ) 2 Cranch C. C., 208 . 


“The defendant said he thought the plaintiff had 
charged up the note to his account; if that was not the 
case he would attend to it; this is sufficient to rebut the 
plea of the statute of limitations.” 

Bank vs. Clarke ( 1824 ) 2 Cranch C. C., 464 . 
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“Offer of a compromise though not accepted is evi¬ 
dence of such an acknowledgment of the debt as takes 
it out of the statute.” 

Rhodes vs. Hadfield ( 1825 ) 2 Cranch C. C., 566 . 

“I am not in funds. Call again. I will come down 
next Wednesday and make a settlement. Either ac¬ 
knowledgment, if believed by the jury, was sufficient to 
remove the bar of the statute.” 

Soper vs. Baum ( 1887 ) 6 Mackey, 29 . 

“Willingness to pay constitutes a new promise suf¬ 
ficient to bar the statute.” 

Cooper vs. Olcott ( 1893 ) 1 App. C., 123 . 

“In the case of a simple contract debt, a new promise 
will be implied from a distinct and unequivocal ac¬ 
knowledgment by a debtor of the debt as a still subsist¬ 
ing personal obligation, and will remove the bar of the 
statute of limitations.” 

Ruppert vs. Beavans ( 1894 ) 2 App. C., 298 . 

“The statement that he did not then have anything 
to pay with, but he was likely to get a job at any time 
and that he would make something out of it, and would 
then pay the notes, constitute a sufficient acknowledg¬ 
ment of the debt to relieve the claim of the bar of the 
statute of limitations.” 

Flannery vs. Granite Co. ( 1894 ) 3 App. C., 395 . 

“The statement of a debtor that he was willing to 
settle his account and to pay what he owed is an ac¬ 
knowledgment that removes the bar of the statute of 
limitations.” 

Bean vs. Wheatley ( 1898 ) 13 App. G, 473- 

“If a party says, upon production of his promissory 
note, that it is as good as money, this is sufficient evi- 
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dence of a new promise to take the case out of the 
statute.’' 

Arnold vs. Dexter ( 1825 ) 4 Mason, 122 . 

“From an acknowledgment of the existence of a debt 
under circumstances that indicate a willingness or lia¬ 
bility to pay the same, the law will imply a promise to 
pay, upon which an action may be maintained during 
the statutory period of limitation thereafter.” 

Green vs. Road Co. ( 1885 ) 23 Fed. R., 67 . 

“The writings above mentioned contain no explicit 
promise to pay the debt after the bar attached; but 
since no such promise is required in Tennessee, but may 
be implied from an acknowledgment of a subsisting lia¬ 
bility, they furnish evidence of that acknowledgment in 
this case.” 

Kirk vs. Williams ( 1885 ) 24 Fed. R., 437 . 

The State courts have expressed themselves to the same 
general effect. Lord vs. Taylor, 3 Conn., 131 ; Black vs. 
Reybold, 3 Har. (Del.), 528 ; Burton vs. Wharton, 4 Har. 
(Del.), 296 ; Bulloch vs. Smith, 15 Ga., 395 ; Katz vs. Moes- 
singer, 7 Bradwell (Ill. App.), 536 ; Mandel vs. Gunder- 
sheimer, 61 Ill. App., 332 ; Shipley vs. Shilling, 66 Md., 
558 ; Hardy vs. Hardy, 79 Md., 9 ; Beeler vs. Clark, 90 Md., 
22 ; Whitney vs. Bigelow, 4 Pick., 109 ; Kampshall vs. Good¬ 
man, 6 McLean (Mich.), 189 ; Elliott vs. Leake, 5 Mo. S. C. 
R., 208 ; Sluby vs. Champlin, 4 Johns (N. Y.), 460 ; Dan- 
forth vs. Culver, II Johns, 146 ; Burden vs. McElhenny, 2 
Nott & McC. L. (N. C.), 60 ; Lee 7 tf. Perry, 3 McC. R., 552 ; 
Long vs. Oxford, 104 N. C., 408 ; Harwell vs. McCullock, 2 
Overton (Tenn.), 275 ; Lange vs. Caruthers, 70 Tex., 718 ; 
Minkler vs. Minkler, 16 Vt., 193 ; Phelps vs. Williamson, 26 
Vt., 230 ; 3 Gr. on Ev. § 440 . 
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In the light of above citations it is respectfully submitted 
that the ruling of the court below that the case at bar fur¬ 
nished no proof of an acknowledgment or promise that 
would gratify Section 1271 Code is at variance with the 
whole trend and weight of judicial opinion expressed on 
this subject. 

2 nd. As to the second proposition of the court below, that 
the writing was not addressed to the appellant, and was 
therefore to be rejected under Section 1271 Code. 

In support thereof, the court below relied on Cunkle vs. 
Heald, 6 Mackey, 485 , in which it was ruled: 

“An acknowledgment of a debt barred by limitations 
casually made by the debtor to a third person and not 
communicated or intended to be communicated to the 
creditor, is not sufficient to revive the debt.” 

It is not difficult to differentiate that case in five particu¬ 
lars from that at bar. 1 st. In that case, at the time of ac¬ 
knowledgment, the debt was barred by limitations, in the 
case at bar it was not; 2 nd. In that case the acknowledgment 
was “casually” made, in the case at bar it was sworn to 
deliberately; 3 rd. In that case, the acknowledgment was 
made to a third person not in privity with either party, in 
the case at bar it was made to the official superior of the 
debtor, at the request of the creditor; 4 th. In that case the 
acknowledgment of the debtor was not communicated to the 
creditor, in the case at bar it was; 5 th. In that case the ac¬ 
knowledgment was not intended to be communicated to the 
creditor, in the case at bar the whole conduct of the debtor 
indicated the contrary. Moreover that decision was ren¬ 
dered in 1888 and is declaratory of the law as it then existed. 
But the law has altered since then, and Section 1271 Code 
makes no requirement as to the person to whom the writing 
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shall be addressed; and to read such a provision into the 
statute, as was done by the court below, constitutes “judicial 
legislation,” and violates fundamental canons of interpreta¬ 
tion of statutes, as clearly stated by this court in Gark vs. 
U. S., 19 App. C., 295; Cortelyou vs. Thorpe, 32 App. C., 
20. 

But even in the State courts, where this doctrine has re¬ 
ceived some support, it is held that the promise is good if 
made to some one authorized to act in the creditor’s behalf. 
Keener vs. Crull, 19 Ill., 189; Niblack vs. Goodman, 67 Ind., 
174; Bloodgood vs. Bruen, 8 N. Y., 362; Wakeman vs. 
Sherman, 9 N. Y., 85; Winterton vs. Winterton, 7 Hun., 
230; De Freet vs. Warner, 98 N. Y., 217; Kendrick, 107 
N. Y., 104; Backman z>s. Roller, 9 Baxter (Tenn.), 409. 
Moreover, this court held, in Catholic University vs. Wag- 
gaman, 32 App. C., 307, that a promise or acknowledgment 
made by the debtor of a bankrupt creditor, in the bankruptcy 

0 

proceeding, to the Bankruptcy Court, was good within Sec¬ 
tion 1271 Code, which is the identical section upon which 
the case at bar rests. 

Appellee’s counsel made a specific objection to the admis¬ 
sibility of the correspondence between the Treasury Depart¬ 
ment and the parties hereto (Rec., p 11). But the court will 
observe that no exception was reserved to the overruling of 
said objection. Can the court notice an objection, on which 
no exception is founded? It has been held that where an 
exception reserved is ambiguous, the bill of exceptions must 
be disregarded. (Thaw vs. Ritchie, 5 Mackey, 200.) A 
fortiori an objection should be disregarded, if no exception 
is founded thereon. 

Respectfully submitted. 

J. H. ADRIAANS, 
Attorney for Appellant. 
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BRIEF FOR APPELLEE. 

This is an appeal from a judgment for defendant Andros 
in a suit brought March 7, 1908, by the plaintiff, Strong, 
upon a promissory note and an alleged new promise to pay 
the same (Record, 1, 2). The note, dated March 15, 1904, 
was made by Andros payable on demand to the order of 
Strong. By agreement between them, payment was to be 
made in five equal instalments, commencing April 15 and 
ending August 15, 1904 (Record, 7, bottom), and from and 
after August 15, 1907, suit on the note was barred by Sec¬ 
tion 1265 of the Code, D. C. This defense was pleaded by 
Andros (Record, 3, 4). 

The alleged new promise is contained in certain corre¬ 
spondence which was admitted in evidence^oc^l? ni^ de¬ 
fendant’s objection (Record,?n) and whereby it appears 
that while Andros was an employee of the United States 
in the Office of the Comptroller of the Currency, in the 
Treasury Department, Strong, by letter dated April 10, 
1905, to the Secretary of the Treasury, complained of An¬ 
dros’ conduct in failing to pay the note, and enclosed an 
affidavit of Mrs. Woodbridge in which she says (Record, 9) 
that Andros received the full amount of the loan, $115, 
from Strong (but in her testimony at the trial (Record, 7) 
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she admitted that she had no personal knowledge of that, 
fact). The Chief Clerk referred Strong’s letter to the 
Comptroller “ for investigation and report,” and requested 
a written statement from Andros relative to the alleged 
indebtedness (Record, 8, 9). The Deputy Comptroller re¬ 
ferred the matter to Andros, with request for a written 
reply (Record, 9), which Andros furnished to the Deputy 
Comptroller, dated April 14, 1905, alleging usury at the 
rate of 5 per cent, per month, and stating, “ I cannot con¬ 
sider the payment of this money at the present time.” 
The Chief Clerk returned the papers to the Comptroller, 
requesting a definite statement from Andros “as to the 
amount he will pay each month,” and stated in support of 
this request that “the affidavit of Mrs. Woodbridge is more 
acceptable to the Department than Mr. Andros’ unsup¬ 
ported statement that usury is involved in the transaction,” 
in response to which the Comptroller forwarded to the 
Chief Clerk the affidavit of Mr. Andros, dated April 15, 
1905, reaffirming his former statement as to usury, and 
stating, “that he has just been reinstated in the Treasury 
Department and is not in a position at present to pay any 
part of the $100, but that when he becomes better settled 
he will make an effort to pay small monthly instalments 
on the $100 until the debt has been liquidated” (Record, 
10). 

The Chief Clerk, by letter dated April 21, 1905, wrote 
to Strong, stating that the matter had been brought to Mr. 
Andros’ attention, and enclosed, for Strong’s information, a 
copy of Andros’ statement and affidavit (Record, 9). 

ARGUMENT. 

Andros’ statement of April 14 and his affidavit of April 
15 should be read together as if one paper. The former is 
an emphatic repudiation of the claim and the latter is a 
conditional statement to his official superior of an intention 
to pay small monthly instalments “ when he becomes bet- 
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ter settled but there is no evidence that he ever became 
“ better settled besides, Strong says that on April 4, 1905, 
Andros refused to promise to make any payment (Record, 
8, bottom). A11 acknowledgment must be taken in its en¬ 
tirety. The ability of the defendant to pay must be shown 
in order to hold him, where such ability is made a condi¬ 
tion of the new promise or acknowledgment. 

25 Cyc., I 347 -I 35 0 - 

An alleged acknowledgment cannot be regarded as an 
admission of the indebtedness where the accompanying 
circumstances are such as to repel that inference or to leave 
it in doubt whether the party intended to prolong the time 
of legal limitation. To deprive a debtor of the benefit of 
the statute, by an acknowledgment of indebtedness, there 
must be such an acknowledgment to the creditor of the 
particular claim, and it must be shown to have been inten¬ 
tional. 

Fort Scott vs. Hickman, 112 U. S., 150 (28 L. Ed., 
636, 640, 641), citing Roscoe vs. Hale, 7 Gray, 
274. 

Andros did not intend his statements to go beyond his 
official superior, to whom they were addressed. They were 
privileged communications to his official superior, at the 
latter’s request, and merely for the information of the em¬ 
ployer concerning the conduct of the employee. They were 
not addressed or sent by the defendant to the plaintiff and 
were not intended by the defendant as a communication, 
acknowledgment or promise, to the plaintiff, directly or 
indirectly, nor do they show a willingness to pay. 

The Maryland Act of 1715 provided that all actions 
upon simple contract “ shall be commenced or sued within” 
* * “ three years ensuing the cause of such action, 

$md not after.” 

Abert Comp., p. 360. 
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Until January, 1902, when the Code, D. C., became oper¬ 
ative, a new promise, made orally or in writing, was suffi¬ 
cient to take the case out of the statute, but it was held 
that a mere acknowledgment was not sufficient “ to raise 
an implication of such new promise. Tb have this effect 
there must be a distinct and unequivocal acknowledgment 
of the debt and still subsisting as a personal obligation of 
the debtor.” 

Shepherd vs. Thompson, 122 U. S., 231. 

It was also held that the acknowledgment or new prom¬ 
ise must be made, not to a stranger, but to the creditor 
himself or some one acting for him ; that an acknowledg¬ 
ment of a debt, made to a third person, would not revive 
the debt so as to take it out of the statute. 

Cunkle vs. Heald, 6 Mackey, 485, 490-496. 

Ft. Scott vs. Hickman, 112 U. S., 150. 

Moore vs. Bank, 6 Peters, 86. 

25 Cyc., 1362. 

The Code (Section 1265) provides that “no action shall 
be brought” * * * “upon any simple contract, ex¬ 
press or implied” * * * “ after three years from the 

time when the right to maintain any such action shall have 
accrued,” and that (Section 1271) 

promise by w ords o n )y ^hall be deemed sufficient evidence 
^ Uf ?TTO^f 75 rTontinuing contract whereby to take any case 
Sx ^out^of the operation of the statute of limitations or to de¬ 
prive any party of the benefit thereof unless such acknowl¬ 
edgment or promise shall be made or contained by or in 
some writing to be signed by the party chargeable thereby.” 

This latter provision is by its very terms merely a statu¬ 
tory rule of evidence ; not altering the law as to what is 
sufficient in substance to constitute a new promise, but 
merely requiring the evidence thereof to be in writing. 

A statute requiring a new promise or acknowledgment 
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to be in writing does not change the preexisting law as to 
what acknowledgments will continue a debt or what 
promises will create a new contract. 

25 Cyc., 1352, citing 51 S. C., 134, and 4 Tex., 31. 

The judgment should be affirmed. 

Respectfully submitted, 

Lorenzo A. Bailey, 
Attorney for Appellee. 







